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in any way relates to ANS [alien nui-
nce species] in BW [ballast water]
els or other el related

participation in the

s-agency National Invasive Species
Management Plan, like that of the
NOAA, EPA, MarAd and the Fish and
Wildlife S vas intended to devel-

There are now 11 coa
Lak ates in which a
anism requirements have been o
being adopted. These present a patch-
work of potentially inconsistent regula-
tion. While the Coast Guard final rule
would not preempt this inconsistent
State regulation, it should encour.
these and other States to abandon their
own rules and independent rule making,
in order to adopt a single national ste
dard to which all shipowners
omply.
onvention was intended to
a base line for an international
If the Coast Guard adopts
andards and requires BWTS for
ships built in 2010, these Coas
Guard/IMO rules will become the de-
facto global rules, and a coordinated

responsibi
the solution of the ballast water invas
species problem is to ensure that the
United States solutions are developed in
a nationally and internationally consis-
tent manner. While a number of open
and problems remain, and the
has encourag
tion in the rulemaking by the submi
on of comments, the current NPRM
represents a carefully crafted and
thoughtful next step in that direction.

H. Clayton “Clay” Cook, Jr., is a Counsel in
Seward & Kissel LLP’s Corporate Finance
Group. He served as General Counsel of the
Maritime Administration from 1970 through
1973. There he was responsible for the legal
aspects of the implementation of the Mer-
chant Marine Act of 1970, and for the draft-
ing of the Federal Ship Financing Act of 1972
which governs MarAd's current Title XI pro-
gram.He has been a previous contributor to
Marine Log and a regular participant at
Marine Log conferences. He can be reached
at cookhc@sewkis.com
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Dear Reader:

Welcome to Marine Log's October 2009 Digital Edition.
In our annual ferries issue we take a look at what states
benefited most from the federal funds released in hopes
of fueling ferry programs across the nation. See what
states came out on top in "New ferries on the horizon"

on page 19.

Mid-ocean ballast water exchange has not been the most
effective method for preventing the spread of
nonindigenous invasive species. The U.S. Coast Guard
has now proposed amending its ballast water treatment
regulations, focusing on the allowable concentration of
these critters in ballast water, as well as standards for
approving onboard ballast water management systems.
Read Seward & Kissel's Clay Cook analysis of the
proposed amendments in "Keeping on eye on ballast
water” on page 33.

Our annual ferries issue wouldn't be complete without a
look at our Marine Log Ferries Conference and Expo.
Seattle is the setting for our conference this year, and
Washington State Ferries gets the ball rolling with a
boat tour on November 2nd. For a look at this year's
exhibitors and conference events turn to page 26.

See "What's INSIDE" below for our other coverage.
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KEEPING AN EYE ON
BALLAST WATER

™5, n August 28, the U.S. Coast
| Guard published proposed rules
in the Federal Register for “Stan-
dards for Living Organisms in Ships’
Ballast Water Discharged in U.S.
Waters.”

The Coast Guard’s current ballast
water treatment regulations have
required that vessels intending to dis-
charge ballast in U.S. waters conduct
mid-ocean ballast water exchanges as
the means for preventing the introduc-
tion of nonindigenous invasive species.
The effectiveness of these ballast water
exchanges has been variable, and has
demonstrated that these exchange proce-
dures are not a suitable method for pro-
tecting U.S. waters. The proposed rules
would amend the Coast Guard regula-
tions by establishing two standards for
the allowable concentration of living
organisms in ballast discharge water.
The Coast Guard also proposes an
approval process for onboard ballast
water management systems that would
allow vessel owners to meet the first of
the two standards.

A companion notice announcing the
availability of a Draft Programmatic
Environmental Impact Statement for the
rulemaking was also published.

The Coast Guard will receive com-
ments through November 27, 2009.

The Coast Guard’s attention to the
ballast water management (BWM) and
nonindigenous invasive species (NIS)
problem dates at least to the 1980’s
arrival of the zebra mussel in the Great
Lakes. The enactment of the Nonindige-
nous Prevention and Control Act of 1990
(NANPCA) in November 1990, estab-
lished the Coast Guard’s jurisdiction over
ballast water management. And under
this NANPCA authority, the Coast
Guard issued rules for ballast water
exchange procedures in 1993 for vessels
entering the Great Lakes, and in 1994
for vessels in the Hudson River above the
George Washington Bridge.

The National Invasive Species Act of
19986, enacted in October 1996, was spe-
cific in addressing the role of ballast
water in the NIS problem, and directed
the Coast Guard to develop a BWM pro-
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U.S. Coast Guard’s Petty Offi-
cer 3rd Class Travis Kelly,
Marine Safety Detachment
Massena, looks through a
refractometer at a sample of
ballast water

e
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gram of general application incorporat-
ing mid-ocean ballast water exchange for
its methodology. A voluntary program
was established in 2001, which was
broadened in scope and made mandatory
in 2004. Follow-on regulations in August
2005 provided more stringent standards
for the Great Lakes.

The Coast Guard understood that a
solution to the U.S. NIS problem would
require international cooperation. And,
accompanying its NISA efforts, the Coast
Guard sought International Maritime
Organization (IMO) support, where in
1995 the NIS problem was recognized as
a problem for the entire international
maritime community. After discussions
in which the Coast Guard coordinated
the U.S. position, the IMO adopted volun-
tary ballast water exchange guidelines in

1997. And after further lengthy negotia-
tions, the IMO adopted and opened for
ratification its 2004 “International Con-

vention for the Control ANS Manage-
ment of Ships’ Ballast Water and Sedi-
ments” (the Convention which included
mandatory living organism guidelines
and a phase-in schedule to provide the
standards for the international maritime
community. While the Convention was
opened for ratification in February 2004,
it is not yet in force.

Congressional oceans concerns were
ongoing. With a view to establishing a
coordinated national oceans policy, the
Oceans Act of 2000 created the Commis-
sion on Ocean Policy. The Commission
issued its report to Congress in 2004,
which lead to a the President’s appoint-
ment of a Committee on Ocean Policy,
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[image: image5.jpg]and to an Interagency Committee on
Ocean Science and Resource Policy Man-
agement Integration, (ICOSRMI) which
was assigned the principal responsibility
for consistency in Administration oceans
policy formulation.

In April 2008, the ICOSRMI issued its
statement concerning Administration
policies  for  ballast  water
discharges,which directed that when
issued, U.S. ballast water treatment
standards would: (1) be consistent with
the Convention proposed standards; and
(2) assure a uniform national approach
within the United States, structured to
preempt individual state regulation,

Under NISA the Coast Guard must
approve any BWM program that will be
used in lieu of mid-ocean ballast
exchange, which the Coast Guard must
find to be at least as effective as BWE in
preventing or reducing the introduction
of nenindigenous species into U.S.
waters. And, it must also review and
revise its BWM regulations not less than
every three years, based on the best sci-
entific information available, and poten-
tially to the exclusion of the NISAs origi-

If you operate in U.S. waters
and your vessel has ballast
tanks, you will need to install
and operate a Coast Guard
approved ballast water man-
agement system

nally mandated BWE methods.

This NPRM would require that all ves-
sels that operate in U.S. waters, or are
bound for ports or places in the US., and
are equipped with ballast tanks, install
and operate a Coast Guard approved bal-
last water management system (BWMS)
before discharging ballast in U.S, waters.

This would include vessels bound for
offshore ports or places. It would not
include vessels that operate exclusively
in one Captain of the Port (COPT) Zone.
Some vessels that operate exclusively in
the coastwise trade, and have previously
been exempt from having to perform
BWE would now be required to meet the
BWDS.

The phase-one BWDS living organ-
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isms standard would be identical to that
adopted in the Convention. The Draft
Programmatic Envirenmental State-
ment (DPEIS) states that the phase-one
implementation should markedly
decrease the risks of NIS introductions
into US. waters. The use of this BWDS,
for which at least six system type
approvals have been issued, will allow
near term implementation.

While the phase-one standard can be
imposed with near-term compliance
dates, it is not intended as the endpoint
for the protection of U.S. waters. A phase-
two standard potentially 1,000 times
more stringent is proposed in the belief
that setting this phase-two standard and
establishing implementation dates now
will encourage the development of tech-
nologies capable of meeting and measur-
ing this phase-two standard with equip-
ment that will be practical for onboard
installations.

The requirements for the phase-two
BWDS would largely mirror the stan-
dards proposed by the Coast Guard dur-
ing negotiations for the Convention, and
the more stringent standard established
by several states under the states’
authority or as state conditions to the
Environmental Protection Agency (EPA)
Vessel General Permit (VGP). However
the phase-two standards adoption would
depend upon the availability of reliable
treatment and measurement technolo-
gies.

The Coast Guard proposes that the
ballast water discharge standards will
apply to all vessels discharging ballast
water into US. waters except the crude
oil tankers in coastwise trade, and mili-
tary vessels that are exempted by the
NISA. Flag state approvals of BWMS
would be honored for foreign vessels if
the flag state approval procedures are
equivalent and the discharges meet the
applicable phase-one or phase-two stan-
dard.

Current BWM regulations are separat-
ed into two regulatory regimes, with the
Great Lakes BWM program containing
rules specific to the Great Lakes to con-
form to Saint Lawrence Seaway Develop-
ment Corporation and Canadian (Trans-
port Canada) regulations. This separa-
tion would continue with the expectation
that the Great Lakes may require more
stringent standards or earlier compli-
ance dates than for ships in other U.S.
‘waters.

During the phase-in period for the
phase-one standard, BWE would remain
as an acceptable BWM option for vessels
not yet required to meet the BWDS. At
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[image: image6.jpg]the end of the phase-one, phase-in sched-
ule, the option of using BWE would be
eliminated. From that date forward, all
vessels would be required to manage
their ballast water through a Coast
Guard approved BWMS and meet either
the phase-one or phase-two standards, as
applicable, or retain their ballast water
onboard.

The requirements for the phase-one
BWDS phase-in are similar to the ones
adopted by the Convention through
2016 based on build date and vessel bal-
last water capacity. However the Coast
Guard implementation schedule appears
more somewhat aggressive. And, the
Coast Guard has requested comments on
an implementation schedule that would
call for installations for the phase-one
standards, and perhaps the phase-two
standards, on all existing vessels by
2014, as compared with the Convention’s
installation requirements for its identical
“phase—one” systems by 2016.

A new subpart would be added to title
46 of the Code of Federal Regulations
that would provide the procedures and
requirements for the Coast Guard
approval of complete ballast water man-
agement systems (BWMS) to be installed
onboard vessels for the purpose of com-
plying with the ballast water discharge
standards (BWDS).

The proposed rule describes the notice
and content requirements for a manufac-
turer that is commencing testing, and
the procedures for obtaining BWMS
approvals. Land-based and shipboard
testing would be required and there
would be additional tests for any BWMS
involving an active substance or prepara-
tion. A manufacturer whose BWMS has
been approved by a flag state adminis-
tration may request a written a determi-
nation that the flag state approval is
equivalent to a Coast Guard approval.

The Draft Environmental Impact
Statement states that the adoption and
enforcement of the phase-one proposed
BWDS should markedly decrease the
risks of vessel introductions of NIS into
U.S. waters relative to the status quo. It
is also stated that this BWDS has
become the de facto international target
for developers of BWMS, with a number
of such systems already commercially
available, with the result that these
BWDS can be implemented in the near
term.

Named in NISA as the solution for the
U.S. NIS problem, BWE results in prac-
tice demonstrated that it was not an
effective counter. Follow-on Coast
Guard, National Oceanic and Atmos-
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IMO has given final approval to the active substances in RWO's Ballast Water anagement
System CleanBallast. RWO is hoping to be issued with the full Type Approval Certificate for
its CleanBallast system by the German administration this fall

pheric Administration (NOAA), EPA and
Maritime Administration (MarAd) stud-
ies have confirmed that kill standards for
concentrations of living organizations in
ballast water discharges can be achieved,
and measured and monitored for enforce-

ment, with current onboard technology.
The April 2008 Policy Statement
required “a uniform national approach
promulgated by the federal government
by restricting state’s abilities to adopt or
enforce any statute or regulation which

Donjon Marine provides the most
innovative solutions to your marine salvage,
dredging, marine transportation, marine
demolition, heavy lift, vessel recycling, site
remediation, ocean engineering, towing and
diving challenges.

Since 1964, Donjon has offered full-service
marine solutions from the smallest to

the most complex, here and around the globe,
powered by the strength of our employees,
our experience, and our equipment.

Let us offer our marine service solutions to
your business. At Donjon, marine service
is our only business.
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